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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 8885 


WILLIAM F. COLLITON, AND CLAIRE IRENE 
COLLITON, Appellants, 

v. 

JOHN P. NEFF, AND THORNTON W. OWEN, t/a 
THOS. J. OWEN & SON, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the District Court of the United 
States for the District of Columbia to review its final Order 
of August 29, 1944, dismissing appellants’ Complaint for 
Injunction to Restrain Foreclosure of Real Estate under 
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a Deed of Trust. For convenience, appellants will be called 
plaintiffs and appellees defendants throughout this brief. 

This case was tried before the Court upon the Complaint 
(App. 2) and the defendants’ Motion to Dismiss (App. 6). 
The Court filed its Memorandum Opinion on July 21, 1944, 
sustaining the Motion to Dismiss (App. 7). The plaintiffs 
electing not to amend, an Order was entered by the Court on 
August 29,1944, dismissing the Complaint (App. 10). 

The District Court has jurisdiction under Sec. 11-106 of 
the District of Columbia Code (1940). 

This Court has jurisdiction to review said final Order 
under the provisions of Sec. 17-101 of the District of Co¬ 
lumbia Code (1940). 

STATEMENT OF THE CASE. 

The plaintiffs, husband and wife, are the owners of part 
of Lot 20, Square 2737, knowm as premises 7330 14th 
Street, N. W., in the District of Columbia, described and 
designated as and being 

the North 50.45 feet front on Fourteenth Street by full 
depth thereof of Lot 20 in Square 2737 in the subdivi¬ 
sion made by the Lynchburg Investment Corporation 
of land now known as “Sixteenth Street Heights”, as 
per plat recorded in Liber No. 42, folio 8, of the rec¬ 
ords of the Office of the Surveyor for the District of 
Columbia. Subject to the building restriction line as 
shown on said plat. Subject to covenants of record. 

The plaintiff William F. Colliton is a dental surgeon, with 
his offices on said premises (App. 4). 

On or about April 6, 1934, the plaintiffs executed and 
delivered to the defendant John P. Neff one certain promis¬ 
sory note, in the sum of $3,000, secured by a second deed of 
trust on said premises (App. 3). R. Weir Waters and 
Alfred B. Baker w^ere named as trustees in said deed of 
trust. Said trustees and the Suburban National Bank of 
Silver Spring, a corporation, the alleged holder of said 
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deed of trust note, were named as defendants in the Com¬ 
plaint (App. 2), but being non-residents, were not served 
and are not parties to this appeal. 

On or about May 14, 1936, the plaintiffs, the defendant 
John P. Neff, the alleged owner of said note, and the Ta- 
koma Park Bank, the then holder of said note, entered 
into the written agreement attached to and made a part 
of the Complaint as Exhibit “A” (App. 5), whereby, in 
consideration of the settlement in full of both principal 
and interest on said promissory note, the plaintiffs com¬ 
promised said deed of trust note for the sum of $1,700, the 
receipt of the cash payments being acknowledged on the 
face of said agreement (App. 6). Upon the execution of 
said compromise agreement, the promissory note should 
have been marked “paid and cancelled” and said deed of 
trust securing said note released of record (App. 3). 
Plaintiffs believed that said deed of trust had been re¬ 
leased of record until notified that said premises had been 
advertised for sale at public auction under said deed of 
trust on April 27, 1944, nearly eight years after said deed 
of trust should have been released of record (App. 3, 4). 

Upon being notified of said threatened foreclosure, the 
plaintiffs, on April 27, 1944, filed their complaint for an 
injunction to restrain said foreclosure and for damages 
(App. 2). While a temporary restraining order was 
signed, based upon the facts alleged in the Complaint and 
the supporting affidavits, this is not made part of the rec¬ 
ord because not deemed necessary for the determination 
of the question on appeal. 

Thereafter, a Motion to Dismiss was filed on behalf of 
the defendants John P. Neff and Thornton W. Owen, the 
auctioneer, on the ground that the Complaint failed to state 
a claim upon which relief could be granted (App. 6). 
After argument by counsel, the lower court filed its Memo¬ 
randum Opinion, sustaining the Motion to Dismiss, with 
leave to amend so as to allege that there had been full per¬ 
formance by the plaintiffs of their part of said compromise 
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agreement (App. 10). The plaintiffs elected not to amend 
on this basis, and an Order was entered dismissing the 
Complaint (App. 10), from which this appeal was taken to 
this Court. 

STATEMENT OF POINTS. 

The only point before this Court is whether the com¬ 
promise agreement, a copy of which is attached to the 
Complaint as Exhibit “A”, or the complete performance 
of said agreement, was in satisfaction of the second trust 
note, dated April 6,1934, in the amount of $3,000. 


STJ] 


[ARY OF ARGUMENT. 


The compromise agreement shows on its face that it 
w r as a settlement in full of both principal and interest of 
the second trust note, was founded upon a consideration, 
was effective as a novation, and not an executory accord 
depending for satisfaction upon full and complete per¬ 
formance. But, assuming that there is doubt of this mean¬ 
ing on the face of the instrument, or there is an ambigu¬ 
ity, the question of whether the agreement itself or its per¬ 
formance operated as a satisfaction is determined by the 
intention of the parties from all the facts and circum¬ 
stances and, hence, is a question for the jury and should 
not have been, in any event, determined by the Court on a 
Motion to Dismiss the Complaint. 


ARGUMENT. 

The sole question in this case depends upon the inter¬ 
pretation of the compromise agreement, dated May 14, 
1936, attached to the Complaint as Exhibit “A”. Since 
the lower court decided this case on the defendants’ Mo¬ 
tion to Dismiss, the original compromise agreement was 
not offered in evidence. However, it is considered of such 
importance that the appellants have caused photographic 
copies of the original of this agreement to be made, and at 
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the argument will pray leave of this Court to tender same 
for its inspection and consideration in the decision of the 
points raised on this appeal. 

The lower court, in its opinion sustaining the Motion to 
Dismiss, holding that there must be complete performance 
of said agreement to be a satisfaction said: “There is no 
allegation in the Complaint that the promissory note, in 
the amount of $700, was ever executed and delivered by 
the plaintiffs pursuant to the agreement.” It is true there 
is no allegation in the Complaint that this note was given 
but, on the other hand, there is no indication in the record 
that it w’as not. This agreement, it will be noticed, was 
signed not only by the defendant Neff and the plaintiffs, 
but also by the Takoma Park Bank by its executive vice- 
president, as the holder of the note. On the Motion to Dis¬ 
miss the allegations of the Complaint and every reasonable 
inference that may be drawn therefrom are admitted to he 
true. We believe it to be not unreasonable to infer that 
this agreement was prepared by and executed at the Ta¬ 
koma Park Bank. Certainly, an executive officer of a 
bank, being present, would insist upon the execution of the 
note provided for in this compromise agreement. 

It is a more natural and reasonable assumption that this 
note was executed and delivered than that it was not. The 
lower court would have the plaintiffs allege, and therefore 
assume the burden of proving, that this note was delivered 

the time of the execution of the agreement. The defen¬ 
dants no doubt realize the difficulty, if not impossibility, of 
proving that this note was actually handed to the defen¬ 
dant Neff at that time. If it were, that defendant had the 
note and the plaintiffs were left with no evidence of its de¬ 
livery. The defendants probably will argue that if this 
$700 note were paid the plaintiffs would have the cancelled 
note as evidence, but it may very well be that the defen¬ 
dant Neff promised to cancel and return the note and 
failed to do so as he failed to mark the $3,000 second trust 
note “paid and cancelled” and release the deed of trust of 


\ 


6 


record, which he should have done upon the execution of 
the compromise agreement. 

On the face of this agreement there is shown a receipt 
of $400 in cash on July 13,1936 by R. Weir Waters, one of 
the trustees, presumably acting as the agent for the defen¬ 
dant Neff. Certainly, the defendants would not have ac¬ 
cepted this cash payment and noted it on the agreement if 
the $700 note had not been executed and delivered or the 
compromise agreement lacked performance in any particu¬ 
lar up to that date. 

Then, too, for a period of eight years there was not inti¬ 
mation that the defendant Neff ever claimed that the com¬ 
promise agreement had not been fully performed until the 
foreclosure was actually instituted. During all of this 
time any witnesses may well have died or become unavail¬ 
able or the bank be no longer in existence. 

The lower court in its opinion further stated: “There 
does not appear from the allegations of the complaint any 
new consideration supporting the agreement which would 
make it effective in the absence of the performance of its 
terms by the plaintiffs.” Obviously, the Court erred in 
this particular. The compromise agreement shows on its 
face that the $370 in cash, agreed to be paid upon the 
acceptance of the agreement, was actually paid on May 14, 
1936 and its receipt acknowledged thereon by J. P. Neff 
and the Takoma Park Bank. “* • * it may be much more 
advantageous to the creditor to obtain the money before 
it is due, and this is sufficient consideration for receiving 
a smaller sum.” Bandman v. Finn, 185 N. Y. 508, 78 N. E. 
175, 12 L. R. A. (N. S.) 1134, 1136. 

Finally, the lower court stated: “ * * * there is no pro¬ 
vision in the agreement under consideration that the deed 
of trust securing the original promissory note should be 
released and cancelled. • * * Without an express pro¬ 
vision to the contrary, presumably the trust deed would 
stand to secure the indebtedness until completely satis¬ 
fied.” In this, also, we think the Court erred. While the 
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agreement did not specifically state that the deed of trust 
would be released, it did state that it was in “settlement 
in full of both principal and interest” of the deed of trust 
note described therein. The natural presumption is that 
if this note were settled in full as to both principal and 
interest, the deed of trust securing same would be released 
of record. Further, it was unnecessary that there be spe¬ 
cific language in the agreement that the note would be can¬ 
celled and the deed of trust released. In Sioux City Stock 
Yards Co. v. Sioux City Packing Co., 110 Iowa 396, 81 
N. W. 712, the Court stated: 

“Whether or not the new agreement was intended 
as a substitute for, or in satisfaction of, the old, is to 
be determined from the evidence bearing upon the in¬ 
tent and purpose of the parties; cund the new agree¬ 
ment need not expressly state that it was so intended.” 
(Emphasis supplied.) 

See also Moers v. Moers, 229 N. Y. 294,128 N. E. 202. 

In McCreery v. Day et al., 119 N. Y. 1, 23 N. E. 198, 6 
L. R. A. 503, 16 Am. St. Rep. 793, the Court in a similar 
situation held, quoting from the syllabus: 

“Where a contract is rescinded while in the course 
of performance any claim in respect of performance 
or of what has been or is to be paid or received 
thereon will ordinarily be referred to the agreement 
of recission, and in general no such claim can be made 
unless expressly or impliedly reserved upon the re¬ 
cission.” 

Thus, not only was the lower court wrong in presuming 
that the trust deed would stand without an express pro¬ 
vision to the contrary but, unless otherwise expressly 
stated in the agreement, it is to be presumed that the note 
would be cancelled and the deed of trust released of record. 

The plaintiffs allege in their Complaint that upon the 
execution of this compromise agreement the second trust 
note should have been cancelled and the deed of trust re- 
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leased of record. In other words, it is alleged that the de¬ 
fendants agreed upon the execution of this agreement to 
cancel the note and release the deed of trust. For the pur¬ 
pose of the Motion to Dismiss, this is admitted to be true. 
This Court had before it a somewhat similar situation in 
MacFarlane et al. v. Wardman Real Estate Inv. Corpora¬ 
tion, 64 App. D. C. 76, 78. In that case the defendants exe¬ 
cuted and delivered a promissory note, secured by a deed of 
trust on real estate. Upon being sued for a deficiency after 
foreclosure, the defendants alleged in their plea that in 
May, 1933, a balance remained unpaid on said note of $1,700 
and that they notified the plaintiff that they desired to sur¬ 
render to the plaintiff the possession of the premises and 
the keys thereof, in accord and satisfaction of this debt; 
that the plaintiff took possession, leased the premises and 
thereafter foreclosed same, at which sale the property was 
purchased by an agent of the plaintiff. Plaintiff moved to 
strike this plea, thereby admitting to be true its averments. 
This Court, in holding that this oral agreement was a suf¬ 
ficient accord and satisfaction, said: 

“On the same principal, where a debtor enters into 
a new contract with his creditor, by the terms of which 
the conditions of the original contract are varied and 
changed, the new contract is a good accord and satis¬ 
faction, if so agreed by the parties. It logically follows 
that accord and satisfaction may be accomplished with¬ 
out formal conveyance, by acts in pais legally equiva¬ 
lent to such a conveyance which consisted in the in¬ 
stant case of accepting the key, taking possession .of 
the property, and leasing the property with an option 
of sale.” 

It will be noted that in the above case there was no 
specific agreement to release the deed of trust. There was 
merely an oral agreement to surrender possession, together 
with the keys. There was no other consideration, yet this 
Court, in effect, held that upon the making of this oral 
agreement the deed of trust should have been released of 
record. 
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Assuming for the purpose of this argument only that the 
compromise agreement was not fully performed by the 
plaintiffs, it is urged that the agreement itself, and not its 
performance, was in satisfaction of the second trust note. 
In other words, the new agreement operated as a novation 
and was not an accord executory, depending for its satis¬ 
faction upon full performance. 

In the recent case of Boshart v. Gardner et al. (Ark.) 
77 S. W. (2d) 642, 96 A. L. R. 1130, the mortgagee offered 
to accept 50 per cent of the face value of the mortgage if 
the mortgagor could get a Federal loan or could get the 
money from some other source. The mortgagor accepted 
this offer, saying that he would try for a Federal loan at 
once, and proceeded to do so. The Court regarded the new 
agreement as a novation and denied recovery for the full 
amount of the mortgage upon foreclosure proceedings, even 
though the foreclosure was instituted before the loan was 
secured, holding the effort of and expenditure of money of 
the mortgagor, in endeavoring to secure the loan to be suf¬ 
ficient consideration for the new agreement. 

In Bell v. Pittman, 143 Ky. 521,136 S. W. 1026,35 L. R. A. 
(N. S.) 820, the plaintiff sold a farm to the defendant, tak¬ 
ing in part payment a promissory note. Thereafter, before 
the note was due, the parties agreed that the defendant 
could pay the note in question by a certain date at a sum 
which was less than its face value. The plaintiff accepted 
this sum, credited it on the note and brought suit for the 
balance. The plaintiff contended that this was an accord 
without satisfaction and invalid, and so no bar to an action 
on the original contract, but the Court held that “ where a 
promise or a new contract founded upon a new considera¬ 
tion is itself accepted in satisfaction of the contract or 
claim, there the accord and satisfaction is good without per¬ 
formance/ 7 

It will be noted in the instant case, as heretofore stated, 
that no effort was made to enforce the compromise agree¬ 
ment, if it had not been performed, for eight years, nor was 
any effort made to rescind this agreement for its alleged 
non-performance and rely on the original second trust note. 
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This was the point emphasized in Byrd Printing Company 
v. Whitaker Paper Company, 135 Ga. 865, 70 S. E. 798, Ann. 
Cas. 1912 A, 182. In that case the parties entered into a 
new agreement at variance with the terms of a prior agree¬ 
ment for the purchase of paper, and the Court held: 

“The written contract entered into between the 
Whitaker Paper Company and the Byrd Printing Com¬ 
pany, of February 19,1907, was not a mere agreement 
of accord which would have become a satisfaction of 
the former matters in the controversy between the par¬ 
ties, upon the performance of the agreement; but was 
itself a complete accord and satisfaction. This con¬ 
tract included not onlv new terms, but a new considera¬ 
tion. * * • 

“There was evidence tending to show a breach of 
this contract on the part of the part of the plaintiff, 
but there was no evidence whatever which would au¬ 
thorize the jury to find that this contract of accord and 
satisfaction was ever mutually rescinded and the par¬ 
ties restored to the status which was occupied by them 
before such contract was made. The mere breach of 
the contract or a declared intention of one of the par¬ 
ties not to abide by it, would not of itself operate to 
restore the status of the parties as it existed prior to 
the execution of the contract.” 

While it is reiterated for emphasis that the compromise 
agreement in question shows on its face that this agree¬ 
ment, and not its performance, was intended to be in satis¬ 
faction of the second trust note, we will concede, for the 
purpose of this argument only, that there may be some 
doubt as to whether or not it was so intended. Assuming 
this doubt exists, it is the unquestioned rule that whether an 
accord or new agreement has been accepted as satisfaction 
depends upon the circumstances of each case, and must be 
ascertained from the intention of the parties as evidenced 
by their acts. Hall v. Smith, 10 Iowa 45,15 Iowa 588; Cur¬ 
tis v. Browne, 63 Mo. App. 438; Worden v. Houston, 92 Mo. 
App. 371; Frick v. Joseph, 2 N. M. 138; McCreery v. Day, 
supra; Laughead v. H. C. Frick Coke Co., 209 Pa. 368, 103 
Am. St. Rep. 1014, 58 Atl. 685. 
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In the language of Mr. Justice Kenyon in the 8th Circuit 
Court of Appeals, in City Natl. Bank of Huron, S. D., et al. 
v. Fuller, 52 Fed. (2d) 870, 874. 

“It is not essential that acceptance of the terms of 
the novation and release of the debtor be shown by ex¬ 
press agreement. Facts and circumstances surround¬ 
ing the transaction and the subsequent conduct of the 
parties may show acceptance as clearly as an express 
agreement. These facts and circumstances must be 
such that the intention to work a novation may be 
clearly implied. Stevenson Co. v. Peterson, 163 Wis. 
258, 157 N. W. 750; Drumright State Bank v. Wester- 
heide et al., 124 Okl. 108, 254 P. 80; Hopkins et al. v. 
Warner et al., 109 Cal. 133, 41 P. 868; In re McAus- 
land (D. C.) 235 F. 173; Dunbar v. Steiert, 31 Ariz. 
403, 253 P. 1113; Kirtley v. Galbo, 244 Mass. 179, 138 
N. E. 326; Illinois Life Ins. Co. v. Benner, 78 Kan. 511, 
97 P. 438; Union Central Life Ins. Co. v. Hoyer, 66 Ohio 
St. 344, 64 N. E. 435; Walker et al. v. Wood et al., 170 
Ill. 463, 48 N. E. 919; Henrv v. Nubert (Tenn. Ch.) 35 
S. W. 444.” 

The conduct of the parties in this case, even based on 
the meagre facts contained in the Complaint and Exhibit, 
clearly implies an intention to work a novation. $370 in 
cash vras paid at the time of the execution of the agreement. 
Two months later an additional $400 was accepted by the 
defendants without question. Defendants admit by mov¬ 
ing to dismiss that the second trust note should have been 
marked paid and cancelled and the deed of trust released 
of record. But, stronger yet is the implication from 
the act of the defendants in waiting eight years without 
making any effort to enforce the compromise agreement, 
without endeavoring to rescind it, without any notice to the 
plaintiffs that the defendants believed there was non-per¬ 
formance in any particular, and without any suggestion that 
the defendants continued to hold this second trust note un¬ 
cancelled, leaving the plaintiffs under the impression that 
it had been cancelled and the deed of trust released as had 
been agreed upon. Many more facts and circumstances 
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could probably be adduced to show the real intention of the 
parties, and it is for a jury to determine upon trial, with 
all the evidence before it, this question of intention. Evans 
v. Powis, 1 Exch. 601, 154 Eng. Reprint 255, 11 Jur. 1043; 
Btdlen v. McGillicuddy, 2 Dana (Ky.) 90; Hart v. Boiler , 15 
Serg. & R. (Pa.) 162, 16 Am. Dec. 536; Gulf, C. & S. F. R. 
Co. v. Harriett, 80 Tex. 73,15 S. W. 556. 

CONCLUSION. 

The compromise agreement here in question was exe¬ 
cuted May 14, 1936 After the payment of the additional 
$400 on July 13, 1936, the plaintiffs heard nothing further 
from these defendants until the threatened foreclosure on 
April 27, 1944. For nearly eight years these defendants 
made no effort to enforce this compromise agreement, if it 
had failed of performance in any particular, and never sug¬ 
gested to the plaintiffs that the second trust note had not 
been cancelled or the deed of trust released of record as 
they had agreed to do. 

It seems only fair to assume that this compromise agree¬ 
ment had been fully performed, or the defendants would 
certainly have made some effort to collect any balance that 
may have been due thereon during all that lapse of time. 
Why did these defendants wait until the lapse of time prob¬ 
ably would have dimmed the recollection of witnesses or 
caused written evidence of performance to become lost or 
destroyed? Why wait until there was a reasonable expecta¬ 
tion or hope that the compromise agreement having been 
fulfilled and these plaintiffs, having been lulled into a false 
sense of security, had destroyed the written evidence of this 
compromise agreement? 

Ordinarily, a debtor after a lapse of a certain number of 
years can rely upon a statute of limitations or may be pro¬ 
tected in a court of equity by the doctrine of laches. A per¬ 
son, however, who executes a promissory note secured by a 
deed of trust, knows no period of repose. The holder of 
such a deed of trust note may, after having given the debtor 
the impression that the security had been or would be re- 
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leased, hold such note for eight years, or fifty years, and 
enforce this note against the security for its face amount, 
together with interest that often far exceeds the original 
principal sum, at a time when it can be fairly assumed that 
the evidence of the payment of the note is no longer avail¬ 
able, or even after the original makers of the note have 
died and the property has descended to the heirs at law, 
who have no knowledge of the circumstances of its payment. 
Often, such descendents have no knowledge of such a deed 
of trust or mortgage on the premises, nor of circumstances 
which would arouse suspicion or prompt a search of the 
record title. 

Without any notice whatever, the holder of the note, at 
a time when, for instance, during a war emergency, real 
estate has sky-rocketed to enormous values, can by fore¬ 
closure proceedings enforce the full amount of the note, with 
interest amounting to forbidding figures. In many of these 
unfortunate cases the victims have no defense, but in the 
instant case the plaintiffs have the evidence in the form of 
the executed compromise agreement which, on its face, 
shows that it was executed “in consideration of the settle¬ 
ment in full of both principal and interest” of this second 
trust note. 

It is earnestly urged that the Court erred in not so hold¬ 
ing, and at the very least the lower court erred in dismiss¬ 
ing the Complaint without giving the plaintiffs an oppor¬ 
tunity to present at a trial, before a jury, all the facts and 
circumstances which, we believe, will clearly show that it 
was the intention of the parties that the deed of trust note 
be promptly marked “paid and cancelled” and the deed of 
trust securing same released of record. 

Respectfully submitted, 

P. Michael Cook, 

815 Fifteenth Street, N. W., 
Attorney for Appellants. 

L. Harold Sothoron, 

Of Counsel. 
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1 Filed Apr. 27,1944 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 24024 

William F. Colliton, 7330 14th Street, N.W., Washington, 
D. C., Claire Irene Colliton, 7330 14th Street, N. W., 
Washington, D. C., Plaintiffs, 

v. 

John P. Neff, 900 Carroll Avenue, Takoma Park, Maryland, 
R. Weir Waters, Trustee, 45 Carroll Avenue, Takoma 
Park, Maryland, Alfred B. Baker, Trustee, 45 Carroll 
Avenue, Takoma Park, Maryland, Suburban National 
Bank of Silver Spring, a corp., Takoma Park, Mary¬ 
land, Thornton W. Owen t/a Thos. J. Owen & Son, 
Southern Building, Washington, D. C., Defendants. 

Complaint For Injunction to Restrain Foreclosure of Real 
Estate Under a Deed of Trust 

1. The plaintiffs are citizens of the United States and 
residents of the District of Columbia, and sue as the owners 
of part of Lot 20, Square 2737, known as premises 7330 14th 
Street, N. W., in the District of Columbia. 

2. The defendant, John P. Neff, is a citizen of the United 
States and a resident of the State of Maryland, and is sued 
as the alleged owner of an alleged promissory note, secured 
by a deed of trust, as is hereinafter more fully set forth. 

3. The defendants, R. Weir Waters and Alfred B. 

2 Baker, are citizens of the United States and residents 
of the State of Maryland, and are sued as trustees 

named in the deed of trust, as hereinafter more fully set 
forth. 

4. The defendant, Suburban National Bank of Silver 
Spring, is a banking corporation, and is sued as the alleged 
holder of said promissory note, as hereinafter more fully 
set forth. 


* 3 

5. The defendant, Thornton W. Owen, t/a Thos. J. Owen 
& Son, is a citizen of the United States and a resident of the 
District of Columbia, and is sued as the auctioneer named 
to conduct a sale at public auction under the aforesaid deed 
of trust, as hereinafter more fully set forth. 

6. On or about April 6, 1934, the plaintiffs executed and 
delivered to the defendant, John P. Neff, one certain promis¬ 
sory note in the sum of Three Thousand Dollars ($3,000.00), 
secured by a second deed of trust recorded in Liber No. 
6788, folio 363 et seq., of the land records of the District of 
Columbia, described and designated as and being 

the North 50.45 feet front on Fourteenth Street by full 
depth thereof of Lot 20 in Square 2737 in the subdivision 
made by the Lynchburg Investment Corporation of land 
now known as “Sixteenth Street Heights”, as per plat re¬ 
corded in Liber No. 42, folio 8, of the records of the Office of 
the Surveyor for the District of Columbia. Subject to the 
building restriction line as shown on said plat Subject to 
covenants of record. 

In said deed of trust the defendants, R. Weir Waters and 
Alfred B. Baker, were named as trustees. 

7. On or about May 14,1936, the plaintiffs, the defendant 
John P. Neff, the alleged owner of said note, and the 
Takoma Park Bank, the then holder of said note, entered 
into a written agreement, copy of which is attached hereto 
and made a part hereof, marked Exhibit “A”, whereby in 

consideration of the settlement in full of both prin- 
3 cipal and interest on said promissory note, dated 
April 6,1934, said note was compromised as set forth 
in said agreement. 

8. Upon the execution of the agreement set forth in the 
next preceding paragraph, said promissory note should 
have been marked “paid and canceled” and said deed of 
trust, securing said note, released of record. 

9. Notwithstanding said agreement, said promissory note 
was not marked “paid and canceled” or released of record, 
of which the plaintiffs had no knowledge until notified of 
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the foreclosure sale, hereinafter set forth, nearly eight 
years after said deed of trust should have been released of 
record. 

10. Said premises of the plaintiffs has been advertised 
for sale at public auction under said deed of trust by the 
defendant trustees on Thursday, the 27th day of April, 1944, 
at 4 o’clock P. M., in front of the premises, subject to a 
prior Home Owners Loan Corporation deed of trust for 
$11,183.51 as of February 7,1944. 

11. The plaintiff, William F. Colliton, is a dental surgeon 
with his offices on said premises, and unless the defendants 
are restrained from proceeding with said foreclosure sale, 
said plaintiff will suffer irreparable injury to his business 
and profession, and said plaintiffs will otherwise suffer con¬ 
siderable loss and damage. 

WHEREFORE, plaintiffs demand: 

(1) That a temporary restraining order be issued by this 
Court, restraining the defendants from proceeding with 
the foreclosure of said premises until a hearing may be had 
on plaintiff’s motion for a preliminary injunction. 

4 (2) That the defendants, and each of them, be en¬ 

joined during the pendency of this action and per¬ 
manently from foreclosing under said alleged deed of 
trust. 

(3) That judgment be given in favor of the plaintiffs 
against all of the defendants for the damages sustained by 
them, which they claim are in the amount of Fifty Thou¬ 
sand Dollars ($50,000.00). 

(4) That the defendants pay to the plaintiffs the costs of 
this action and reasonable attorney’s fees, to be allowed to 
the plaintiffs by this Court. 

(5) That the plaintiffs have such other and further re¬ 
lief as may be just and proper. 

WILLIAM F. COLLITON 
CLAIRE IRENE COLLITON 

P. MICHAEL COOK, 

815 Fifteenth Street, N. W., 

Attorney for the Plaintiffs. 
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District of Columbia, ss: 

William F. Colliton and Claire Irene Colliton, being first 
duly sworn, on oath depose and say that they are the plain¬ 
tiffs in the above-entitled action; that they have read the 
foregoing complaint by them subscribed and know the con- 
tens thereof, and those matters and things set forth in the 
complaint are true to the best of their knowledge and belief. 

WILLIAM F. COLLITON 

CLAIRE IRENE COLLITON 

Subscribed and sworn to before me this 26th day of April, 
A. D. 1944. 

LEONA E. BAIN 
Notary Public, D . C. 

****•*•*••• 

5 Filed April 27 1944 

Exhibit “A” 

In consideration of settlement in full of both principal 
and interest on a certain note signed by William F. Colliton 
and Claire Irene Colliton, dated April 6,1934 in the sum of 
$3,000.00, secured by Second Deed of Trust on part of lot 
20, in square 2737, R. Weir Waters and Alfred B. Baker, 
trustee, we the undersigned hereby offer to Mr. J. P. Neff, 
the following compromise: 

$370 (Three Hundred and Seventy Dollars) in Cash to 
be paid upon acceptance of this Agreement. • 

$630.00 (Six Hundred and Thirty Dollars) in Cash to be 
paid on or about June 15, 1936, being the proceeds of the 
Adjusted Compensation or Bonus due Wm. F. Colliton by 
the United States Government. 

$700.00 note signed by William F. Colliton and wife, 
Claire Irene Colliton, to be dated May 15, 1936, payable 
$15.00 per month including principal and interest, the first 
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payment due and payable June 15, 1936 or 80.00 payable 
in November and May of each year. 

H.W.T. /s/ WILLIAM F. COLLITON 

J.P.N. /s/ CLAIRE I. COLLITON 

W\F.C. 

C.I.C. 

The above offer of settlement accepted by the under¬ 
signed this 14th day of May, 1936. 

/s/ J. P. NEFF 
Owner of Note 

TAKOMA PARK BANK 
Bv: /s/ H. W. TALMADGE, Ex. Vice Pres. 
Holder of Note 

6 Received $370.00 cash payment 
on above agreement. 

This 14th of May, 1936 /%/ J. P. NEFF 

TAKOMA PARK BANK 
By /s/ H. W. TALMADGE 

Received $400.00 
cash payment on above 
agreement. 

July 13 ’36 

/s/ R. 'WEIR WATERS 


7 Filed May 15 1944 

Motion to Dismiss 

Comes now the defendants, John P. Neff and Thornton 
W. Owen, by their attorneys, Duckett, Gill and Anderson, 
and moves this Honorable Court to dismiss the complaint 
herein filed against them, and for reasons therefore say: 
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1. That said complaint fails to state a claim upon which 
relief can be granted. 

DUCKETT, GILL and ANDERSON 
By T. HOWARD DUCKETT 

TALBOT SINCLAIR, 

Attorneys for Defendants , 

812 Tower Building 
Washington, D. C. 

I hereby certify that I mailed postage pre-paid, a copy 
of the attached Motion and Points and Authorities in Sup¬ 
port of Motion to P. Michael Cook, 815 15th Street, N. W. 
Washington, D. C., Attorney for Plaintiffs, on the 15th Day 
of May, 1944. 

TALBOT SINCLAIR 

• •••*••••• 

21 Filed Jul 21 1944 

Memorandum, 

Morris, J. This is an action brought to restrain certain 
of the defendants from proceeding with the foreclosure of 
a trust deed executed by the plaintiffs to the trustee defen¬ 
dants securing the payment of a promissory note, executed 
by the plaintiffs to the defendant John P. Neff, in the prin¬ 
cipal amount of $3,000, being part of the purchase price of 
said real property, and the trust deed securing the payment 
of the same being subject to a prior first trust deed. The 
complaint alleges that approximately two years after the ex¬ 
ecution of the note and second trust deed above referred to, 
the defendant John P. Neff, the alleged owner of plaintiffs’ 
promissory note, and the Takoma Park Bank, the then 
holder of said note, entered into a written agreement, copy 
of which is attached to the complaint, whereby a compro¬ 
mise agreement was reached, and that it thereupon became 
the duty of the owner and holder of said promissory note 
to mark the same paid and cancelled, the trust deed secur- 
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ing the payment thereof to be released of record. It is 
further alleged that the defendants, notwithstanding such 
agreement in compromise, are proceeding to foreclose said 
deed of trust for the purpose of satisfying the original 
promissory note. The agreement upon which this action is 
based is as follows: 

“In consideration of settlement in full of both principal 
and interest on a certain note signed by William F. Colli- 
ton and Claire Irene Colliton, dated April 6, 1934 in the 
sum of $3,000.00, secured by Second Deed of Trust on part 
of lot 20, in square 2737, R. Weir Waters and Alfred B. 

Baker, trustees, we the undersigned hereby offer to 
22 Mr. J. P. Neff, the following compromise: 

“$370.00 (Three Hundred and Seventy Dollars) 
in Cash to be paid upon acceptance of this Agreement. 

“$630.00 (Six Hundred and Thirty Dollars) in Cash to 
be paid on or about June 15,1936, being the proceeds of the 
Adjusted Compensation or Bonus due Wm. F. Colliton by 
the United States Government. 

“$700.00 note signed by William F. Colliton and wife, 
Claire Irene Colliton, to be dated May 15, 1936, payable 
$15.00 per month including principal and interest, the first 
payment due and payable June 15, 1936, or $80.00 payable 
in November and May each year. 

/s/ WILLLIAM F. COLLITON 
/s/ CLAIRE I. COLLITON 

H.W.T. 

J.P.N. 

W.F.C. 

C.I.C. 
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“The above offer of settlement accepted by the under¬ 
signed this 14th day of May, 1936. 

/s/ J. P. NEFF 
Owner of Note 

TAKOMA PARK BANK 

By: /s/ H. W. TALMADGE Ex. Vice Pres. 
Holder of Note 

“Received $370.00 cash payment 
on above agreement. 

This 14th of May, 1936 
/s/ J. P. NEFF 
TAKOMA PARK BANK 
By /s/ H. W. TALMADGE 

“Received $400.00 
cash payment on above 
agreement. 

July 13 ’36 

/s/ R. WEIR WATERS.” 

Certain of the defendants have moved the Court to dis¬ 
miss the complaint herein upon the ground that the same 
fails to state a claim upon which relief can be granted. It 
is urged by defendants that the agreement in question, 
being an agreement to accept a sum of money less than the 
liquidated amount represented by the original promissory 
note, does not entitle the plaintiffs to the relief sought, un¬ 
less it be alleged and proved that the terms of the settle¬ 
ment agreement have been carried out by the plaintiffs, 
and there is no allegation in the complaint that this has 
been done. There is no allegation in the complaint that the 
promissory note, in the amount of $700, was ever executed 
and delivered by the plaintiffs pursuant to the agreement. 
It may also be noted in passing, though the point is not 
made by the defendants, that there is no provision 
23 in the agreement under consideration that the deed 
of trust securing the original promissory note should 





be released and cancelled. There is certainly nothing to 
indicate that this should be done until at least the terms of 
the agreement had been fulfilled. Without an express pro¬ 
vision to the contrary, presumably the trust deed would 
stand to secure the indebtedness until completely satisfied. 

I think the law is well settled that an accord and satis¬ 
faction is effective only if there be satisfaction as well as 
an accord. There does not appear from the allegations of 
the complaint any new consideration supporting the agree¬ 
ment which would make it effective in the absence of the 
performance of its terms by the plaintiffs. 

The motion to dismiss the complaint should be sustained, 
with leave to the plaintiffs to amend, if the facts are such 
that it can be alleged that there has been performance by 
the plaintiffs of their part of the agreement in question. 

JAS. W. MORRIS 

Justice. 

July 21,1944. 

• •••••••«• 

24 Filed Aug 29 1944 

Order Dismissing Complaint 

This Cause having been heard by Mr. Justice Morris on 
defendants’ motion to dismiss the complaint for failure to 
state a claim upon which relief can be granted, and said 
motion having been sustained by his Memorandum filed 
herein on the 21st Day of July, 1944 with leave to the plain¬ 
tiff to file an amended complaint, and it further appearing 
that the plaintiffs have elected not to file any amended com¬ 
plaint, it is by the Court this 29th Day of August, 1944 

Adjudged, Ordered and Decreed that the defendants mo¬ 
tion to dismiss the complaint filed herein be and the same 
is hereby granted, and the complaint filed in this cause be 
and the same is hereby dismissed. 

T. ALAN GOLDSBORO 
Justice 
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25 Filed Sep 22 1944 

Notice of Appeal 

Notice is hereby given this 22nd day of September, 1944, 
that William F. Colliton, et al. hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 29th day of 
August, 1944 in favor of John P. Neff, et al. against said 
William F. Colliton, et al. 

P. MICHAEL COOK 
Attorney for Plaintiff 
815 Fifteenth Street, N. W. 

DUCKETT, GILL & ANDERSON, ESQS., 

Tower Building, 

Washington, D. C., 

Attorneys for Defendant . 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8885. 


WILLIAM F. COLLITON AND CLAIRE IRENE 
COLLITON, Appellants, 

v. 

JOHN P. NEFF AND THORNTON W. OWEN, 
T/A THOMAS J. OWEN & SON, Appellees . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 

The appellants statement of the case is such that it may 
be subject to misinterpretation, and for that reason we feel 
impelled to restate the case. 

The appellants are the owners of part of Lot 20, in 
Square 2737, improved by premises 7330 Fourteenth Street, 
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Northwest, in the District of Columbia, the same being more 
particularly described as set forth in the complaint (Appl. 
App. P. 3). 

On April 6,1934 the appellants executed and delivered to 
the appellee John P. Neff, their promissory note in the 
amount of $3,000.00 secured by a second deed of trust on 
the aforesaid property, said note provided for interest at 
the rate of Six per centum per annum on the unpaid balance, 
and was payable in monthly installments of $55.00, includ¬ 
ing interest. 

Thereafter, on May 14, 1936, and while the balance due 
on said note remained at $3,000.00 on principal, plus accrued 
interest, the appellants and the appellee, John P. Neff, the 
owner of the note, and the Takoma Park Bank, the holder 
of the note as collateral, entered into an agreement, the 
same being attached to the complaint as “Exhibit A” 
(Appl. App. P. 5), whereby the appellants offered to the 
appellee, Neff, three separate and distinct things as consid¬ 
eration for the full settlement of the aforesaid deed of trust 
note. They were, (1) $370.00 in cash to be paid upon accep¬ 
tance of this agreement, (2) $630.00 in cash to be paid on or 
about the 15th of June, 1936, and (3) a $700.00 note signed 
by William F. Colliton and wife, Claire Irene Colliton, to be 
dated May 15, 1936, payable $15.00 per month including 
principal and interest, the first payment due and payable 
June 15, 1936 or $80.00 payable in November and May of 
each year. This “offer of settlement” was accepted by 
appellee Neff, and by the Takoma Park Bank, (Appl. 
App. P. 6). 

The complaint alleges that appellants paid the $370.00 
as provided by part (1) of said agreement, and on July 13, 
1936 paid $400.00 toward the $630.00 due as part (2) of 
said agreement, (Appl. App. P. 6), but nowhere is mention 
made of the payment of the balance of $230.00 or the exe¬ 
cution and delivery of the $700.00 note. 

Thereafter, on April 17, 1944 said premises were adver¬ 
tised by the Trustees under the aforesaid deed of trust, and 

On April 27,1944, the date set for the sale of said prem- 
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ises, the appellants filed in the District Court of the United 
States for the District of Columbia their complaint (Appl. 
App. P. 2) for an injunction to restrain said sale, and for 
damages. A temporary restraining order was issued by the 
Court but did not become effective because the appellees 
agreed to withhold the sale pending a determination of this 
cause, and the bond required by said Court order was not 
filed. 

The appellees moved the Court below to dismiss the com¬ 
plaint upon the grounds that the same did not state a claim 
upon which relief could be granted (Appl. App. P. 6). After 
argument by counsel and consideration of briefs from both 
sides, the lower Court filed its memorandum opinion (Appl. 
App. P. 7) sustaining the appellees motion, but granting 
leave to the appellants to file an amended complaint if the 
facts be such that they could allege a compliance with said 
agreement on the part of the appellants (Appl. App. P. 10). 
The appellants did not amend their complaint, and on Au¬ 
gust 29, 1944 an Order was entered by the lower Court 
granting the appellees 7 motion and dismissing the com¬ 
plaint (Appl. App. P. 10). From this Order, this appeal is 
taken. 

STATEMENT OF POINTS. 

We believe the single question before this Court is a 
principle of law stated as follows: 

Does the mere execution of an accord agreement, without 
a satisfaction in accordance with the terms thereof, consti¬ 
tute a discharge of a pre-existing debt? 

SUMMARY OF ARGUMENT. 

The agreement in question, “Exhibit A,” (Appl. App. 
P. 5) although continually referred to by the appellants as 
a compromise agreement, is really an accord agreement 
only the satisfaction by performance of the terms of which 
will constitute a discharge of a pre-existing fixed and liqui¬ 
dated debt. A party who seeks the benefits of such an agree¬ 
ment must show that he has done all that is required of him 
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under such agreement, and this showing constitutes a condi¬ 
tion precedent to his right to rely upon the agreement. 

In the absence of ambiguities on the face of a written 
contract, Courts will construe such contracts in accordance 
with the words used by the parties thereto. There being no 
ambiguity in the accord agreement here in question, the 
Court below did not err in ruling on said contract as a mat¬ 
ter of law. 

ARGUMENT. 

The first page or two of the appellants’ brief appears to 
be composed of speculations. Speculation that since the 
agreement was probably executed at the Bank the promis¬ 
sory note called for therein might have been delivered be¬ 
cause it is not likely that an officer of the Bank would not 
insist upon such being done, and that if it were delivered, it 
would be impossible for the appellants to prove this fact. 
It should be sufficient to say here that these arguments are 
mere conjectures on the part of the appellants, and while 
they did not believe in them sufficiently to justify their 
amending the complaint, they now ask this Court to reverse 
the lower Court by assuming the truth of these conjectures. 

Appellants in their brief rely primarily upon two cases 
in support of their contention. However, it is submitted 
that there is a very sharp distinction between each of these 
eases and the case here before the Court. In the case of 
MacFarland v. Wardman Real Estate Inv. Corporation, 
cited in appellants brief, there was an accord with a satis¬ 
faction. The debtors agreed to surrender possession of the 
property and turn over the keys, and they fully performed 
that agreement by surrendering possession and turning 
over the keys to the creditor. In that case the debtor did 
everything that he was required to do by the terms of the 
accord agreement, and thereby added the satisfaction. In 
the case at bar, the debtor, the appellants, did not fully per¬ 
form the terms of their agreement, and therefore left it a 
mere executory accord. 
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Appellants also rely upon Byrd Printing Company v. 
Whitaker Paper Company. In that case, the Court in its 
opinion was very specific in pointing out that the contract 
was based upon a new consideration. In the case at bar, 
the appellants were obligated upon a promissory note con¬ 
stituting a fixed, liquidated and definite sum and subject 
only to mathematical calculation to determine the accrued 
interest. The accord agreement, without the execution and 
delivery of the note specified therein, was simply an agree¬ 
ment to accept less than the face amount of a liquidated 
debt, and was without consideration. The appellants 
throughout their brief refer to the agreement here in ques¬ 
tion as a “Compromise agreement,” however, a compro¬ 
mise agreement presupposes some dispute, either as to the 
claim itself or the amount of a claim. There was, and 
never has been, in this case a dispute as to the original 
claim or the amount thereof at the time of the execution 
of the agreement. It is an accord agreement which is not 
perfected by satisfaction. 

The appellants seek to establish the principle that the ex¬ 
ecution of an agreement to accept less than the face amount 
of a liquidated debt automatically and ipso facto discharges 
the original debt and renders the security therefore inac¬ 
cessible to the creditor, regardless of whether or not the 
debtor complies with the terms of the accord agreement. 
If this were the law, the settlement of debts by means of 
accord and satisfaction would be impossible since no credi¬ 
tor would place himself in this precarious position. 

This Court, quoting, with approval, the Supreme Court 
of the United States, has on a prior occasion already estab¬ 
lished the principle here in question. In the case of Phillips 
v. Kepler. 47 App. D. C. 384, the appellant was sued for 
past due alimony, and among other defenses offered an 
agreement whereby the wife had agreed to accept less than 
the amount awarded by a Nebraska Court. The agreement, 
however, was in default. This Court said: 

“A mere agreement to take less than the amount of a 
liquidated debt is without consideration and unenforce- 
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able. This is elementary. (Case cited) Nor is the de¬ 
fense sound on the theory of accord and satisfaction 

-. The Supreme Court in Memphis v. Brown, 22 

L. Ed. 264, approved this statement of the law, ‘The 
accord must be executed, and a mere executory agree¬ 
ment can never be pleaded as an accord and satisfac¬ 
tion,—if part of the consideration agreed upon be not 
paid, the whole accord fails \” 

The Supreme Court of the United States again affirmed 
this principle in the case of Brown v. Spofford, 24 L. Ed. 
308, wherein it was sought to defend a suit upon six promis¬ 
sory notes totaling about $13,600.00 on the ground that an 
agreement had been made to settle these notes for 
$10,000.00. Payment of this latter sum, however had not 
been made as specified by the terms of the agreement. The 
Supreme Court approved the following language of the trial 
Court in its instructions to the jury: 

“—such a compromise can only be made available as a 
defense by proving that the sums agreed to be paid in 
discharge were paid or tendered as specified.” 

Further along in the opinion in this case, the Court quotes 
from one of its own earlier opinions: 

“In Early v. Rogers, 16 Howard 399, where a creditor 
agreed to satisfy a judgment for a less sum than the 
amount recovered, if paid by a day certain, and the 
debtor failed to make the payment, it was held that the 
creditor might enforce the judgment for the full 
amount.” 

These decisions appear to settle the question, at least 
in so far as this jurisdiction is concerned, but this law is 
not peculiar to this jurisdiction. In the case of Indiana 
Farmers Mutual Life Ins. Co. v. Walters, 50 N. E. 2nd 868, 
an Indiana case decided in October, 1943, where suit was 
brought both on a claim under an insurance policy and on 
an agreement to settle such claim, but which agreement had 
not been performed, the Indiana Court said: 
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“Finally, appellant contends that the agreement was an 
accord, but since there was no satisfaction, it is not 
enforceable, (cases cited)—By failing to pay the 
agreed amount, be it called an accord or a compromise, 
the obligor is in no position to complain if the obligee 
abandons the compromise and resorts to his original 
cause of action.” 

See also Sherman v. Sidman, 14 N. E. 2nd 145, a Massachu¬ 
setts case decided in March, 1938, and Ludlow v. Free , 55 
N. E. 2nd 192, an Indiana case decided in March, 1944. 

The American Law Institute in its work on the Restate¬ 
ment of the Law of Contracts, Section 419 (Pages 789) 
deals with the point of law involved in the case at bar in 
the following language: 

“Where a contract is made for the satisfaction of a 
pre-existing contractual duty, or duty to make compen¬ 
sation, the interpretation is assumed in case of doubt, 
if the pre-existing duty is an undisputed duty either 
to make compensation or pay a liquidated sum of 
money, that only performance of the subsequent con¬ 
tract shall discharge the pre-existing duty:” 

American Jurisprudence states the following, after deal¬ 
ing generally with the subject of accord and satisfaction, in 
1 Am. Jur. 252; 

“—Thus, as agreement has been held to fail in effect 
as an accord and satisfaction where there has been a 
failure to comply with a provision thereof requiring the 
delivery of a promissory note.” 

Again in 11 Am. Jur. 275, the point involved here is dealt 
with in very positive and unequivocal language, as follows: 

“Nothing short of a fulfillment of an agreement of 
compromise will discharge the original demand. If the 
agreement of compromise is breached by what is in 
effect a failure to perform, the original cause of action 
is revived, and the other party may elect to regard the 
compromise as rescinded and proceed upon the original 
demand.” 
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Appellants also contend that by filing their motion to 
dismiss the complaint, the appellees thereby admit the truth 
of each and every allegation of the complaint and every 
reasonable inference that may be drawn therefrom. It is 
so well settled as to render citation of authority unneces¬ 
sary that a motion to dismiss, like a demurrer, admits only 
those facts which are well pleaded. Paragraph 8 of the 
complaint (Appl. App. P. 3) alleges “Upon the execution 
of the agreement—, said promissory note should have been 
marked ‘paid and cancelled’ and said deed of trust, secur¬ 
ing said note, released of record.” This language can not 
be construed as being an allegation that it was the intention 
of the parties that such release be given, nor is it even an 
allegation of fact. It sets forth a conclusion of law, and 
is not admitted to be true by a motion to dismiss. 

Finally the appellants urge that the agreement here in 
question shows on its face that the mere execution of it was 
in satisfaction of the deed of trust note, or at least, permits 
speculation as to the intention of the parties. It is impos¬ 
sible to conceive how such an interpretation could be placed 
upon this agreement. On the face of the agreement the ap¬ 
pellants offered the appellee, Neff, three distinct things, 
and also on the face of the agreement the appellee, Neff, 
accepted the “offer of settlement.” What was the offer 
that was accepted by the appellees? It was (1) $370.00 in 
cash, (2) $630.00 in cash and (3) a promissory note in the 
amount of $700.00. This was the consideration for the set¬ 
tlement in full of the deed of trust note, and since the ap¬ 
pellants failed to perform their agreement the consideration 
failed, and they should not now be permitted to enjoy the 
benefits of an agreement which they failed to perform. This 
agreement is not clouded with ambiguity or uncertainty. 
Where parties have expressed their agreement by written 
words, courts construe such an agreement from the words 
which the parties have used, and in the absence of ambi¬ 
guity, no speculation as to the intent of the parties is per¬ 
mitted. In Machen v. Yost, 54 App. D. C. 261, this Court 
said: 
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“The contract is in plain unambiguous terms,—and it 
is only when a contract is ambiguous that room is left 
for speculation as to the real intent of the parties. ” 

Where a party seeks affirmative relief based upon his 
right under a contract, he must show that he has done all 
that is required of him under that contract before he is 
entitled to such right. If there are conditions precedent 
to the plaintiffs right to recover, the complaint must allege 
the performance of such conditions by the plaintiff in order 
to state a good cause of action. Conditions precedent may 
be established by statute, by the contract itself or by law, 
but regardless of how they may be imposed, their effect 
upon pleadings remains the same. Thus in Kidd et al. v. 
City of Jacksonville, 107 S. 677, where the City brought suit 
against a contractor for failure to complete a construction 
contract, but the complaint failed to allege that the mate¬ 
rials required to be furnished by the City had actually been 
furnished, a demurrer to the complaint was sustained; the 
Court said: 

“The declaration must state distinctly the perform¬ 
ance of every act on the part of the plaintiff which is 
essential to the plaintiff’s right of recovery.” 

Again in the case of Kline v. San Francisco Unified School 
District, 104 P 2nd 661, (Decided in July 1940) which was 
an action by the appellant in damages for injuries received 
on school property, the Court said: 

“Our Courts have frequently held that, where a statute 
requires the presentation of a demand before suit is 
filed, a complaint which fails to plead a demand made 
in accordance with the requirements of the statute, does 
not state a cause of action.” 

In further support of this principle, see also Florida State 
Hospital for the Insane v. Durham Iron Works, 21 S. E. 
2nd 216, (Decided in July 1942) and Columbia Conserve 
Co. Inc. v. Watson, 39 N. E. 2nd 740, (Decided in February 
1942). 
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The allegation of performance of the accord agreement 
here in question on the part of the appellants constitutes a 
condition precedent to their right to relief. As heretofore 
indicated the appellants must perform all of the acts re¬ 
quired of them under the agreement here in question before 
any right to seek the benefits of that agreement accrue to 
them. Since this is imposed by the law, it constitutes a con¬ 
dition precodent to the appellants right to recover the relief 
sought, and must be covered by appropriate averments in 
their complaint. The appellants did not allege the perform¬ 
ance oLsjich condition jirecedent, and even after granted 
leave bjj;the lower Court’, they still failed or elected not to 
include-siich averments’.* ’ Since the complaint failed to aver 
the performance of the condition precedent, it failed to 
state a cause of action upon which relief could be granted. 

CONCLUSION. 

For the reasons stated, and from the authorities cited 
herein, it is respectfully submitted that the judgment and 
order of the Court below should be affirmed. 

Respectfully submitted, 

T. Howard Duckett, 

Talbot Sinclair, 

Attorneys for the Appellees . 
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I hereby certify that a copy of the aforegoing brief of the 
appellee was served on P. Michael Cook, attorney for the 
appellant, on the 2nd day of January, 1945, by depositing 
a copy hereof in the United States mail, postage prepaid, 
and addressed to him at 815 Fifteenth Street, N. W., Wash¬ 
ington, D. C. 


Talbot Sinclair. 



